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the sureties on the tax collector's bond for the current year. Hudson v. Miles 
(1004) 185 Mass. 582, 71 ,N. E. 63; Grafton v. Reed (1890) 34 W. Va. 172, 12 
S. E. 767. The cases opposed to the holding in the principal case seem to rest 
on a sounder basis. There seems to be no reason in the instant case to deny 
to the creditor the usual power, in the absence of direction by the debtor, to 
apply payments as he sees fit. If the creditor does know the source of the 
money, it is the debtor's money and the reason for raising an equity in favor 
of the surety is not apparent. Moreover, there is no necessity for protecting 
surety companies by creating this equity in their favor, since they can protect 
themselves adequately by making proper express reservations in the surety bond. 
The fact that the security was reduced by the materialman's laches in filing a 
lien could not affect the liability of the surety company. Mere neglect on the 
part of a creditor to enforce his claim does not discharge the surety. Lewis v. 
Blume (1917) 226 Mass. 505, 116 N. E. 271; Villars v. Palmer (1873) 67 111. 
204. Even if a prior lien had been relinquished it would merely discharge the 
surety pro tanto. Sterne v. Bank of Vincennes (1881) 79 Ind. 549; Holmes v. 
Williams (1898) 177 111. 386, 53 N. E. 93. Thus it would seem that the plaintiff 
should recover, since neither the application of the payments to prior indebted- 
ness nor the failure on the part of the materialman to utilize possible security 
should discharge the surety. 

Trusts — Gift of an Unindorsed Certificate of Stock — Antecedent Posses- 
sion by the Trustee.— The settlor bought and sold all of her securities through 
a friend, who kept them in her safe deposit box. The stock was registered in the 
settlor's name and the dividends paid directly to her. A year before her death 
they went together to the vault and the settlor told her friend that at her death 
the stock was to be distributed among certain beneficiaries. The latter consented 
to supervise the distribution on condition that a third party make the actual 
delivery to the beneficiaries. Thereafter none of the stock was sold and the 
settlor never exercised control over it. She made no will. The trustee was 
ready to carry out the trust, but the agent refused to deliver the stock and 
notified the public administrator that it was intestate property. The beneficiaries 
brought this action to establish the trust, joining as defendants the trustee, the 
agent, and the public administrator. Held, that the stock was to be held in trust 
to be distributed to the beneficiaries subject to the decedent's life interest in the 
dividends. Jenks, P. J., and Putnam, J., dissenting. Orton v. Tannenbaum 
(1920) 194 App. Div. 214, 185 N. Y. Supp. 681. 

The instant case follows the modern tendency in applying a similar rule to 
gifts of non-negotiable choses in action and to gifts of chattels. The early 
English cases, by refusing to recognize that any interest in stock could pass by 
delivery without indorsement and transfer on the books, created the anomalous 
situation of the donee's being in possession and unable to benefit by it and the 
donor's having the legal title without being able to recover possession. Rummens 
v. Hare (1876) L. R. 1 Exch. Div. 169. The prevailing American doctrine is 
to the effect that, although a transfer on the books is required to vest the legal 
title, a valid gift inter vivos is created by the mere delivery of an unindorsed 
certificate of stock. Herbert v. Simson (1915) 220 Mass. 480, 108 N. E. 65; 
see (1918) 27 Yale Law Journal, 956. This applies whether the gift is absolute 
or in trust. Talbot v. Talbot (1911) 32 R. I. 72, 78 Atl. 535. Conceding that 
a valid gift in trust may be created by delivery, was there a delivery in the instant 
case? It would seem logical and desirable to follow again the chattel analogy 
and hold that antecedent possession by the donee, coupled with words indicating 
a present intention to make a gift in trust, is sufficient. Stoneham v. Stoneham 
[1919] 1 Ch. 149; Porter v. Gardner (1891) 60 Hun, 571, 15 N. Y. Supp. 398; 
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see Notes (1920) 20 Col. L. Rev. 196; Chaplin, Express Trusts (1897) sec. 83. 
The court here found as a fact that the settlor intended to create a trust 
in praesenti. The implied reservation of a life interest in the dividends was held 
not to affect the validity of this trust. To the same effect, see Larimer v. 
Beardsley (1906) 130 Iowa, 706, 107 N. W. 935. The result reached in the instant 
case appears to be most desirable in that it tends to break down the rigid rule 
distinguishing negotiable choses in action from other kinds of personal property. 

Wills — When After-Acquired Real Estate Passes. — The will of the 
testatrix contained the following devise : "I give, devise and bequeath to my 
husband ... all of my personalty and real estate, as follows, to wit:" 
followed by a specific description of the land devised. After the execution of 
this will the testatrix acquired more real estate. Held, that such after- 
acquired realty passed under the will. McCulloch, C. J., dissenting. Brock v. 
Turner (1921, Ark.) 227 S. W. 597- 

It was well settled at common law and under the early English and American 
statutes, that, since a testamentary devise was in the nature of a conveyance, one 
could not devise realty which he did not own at the time his will was executed, 
though he expressly so provided. Bunter v. Coke (1707, K. B.) 1 Salk. 237; 
Brewster V. McCall (1842) 15 Conn. 274. But, under statutes now obtaining in 
most of the American states, after-acquired realty will pass under a general 
devise of realty if such is shown to have been the intention of the testator. 
These statutes are not uniform, however. The statutes of many states would seem 
to require that such intention clearly appear upon the face of the will. Wright 
v. Masters (1909) 81 Oh. St. 304, 90 N. E. 797; In re Pierce (1898) 20 R. I. 380, 
39 Atl. 430. But it need not be declared in express words. Winchester v. Foster 
(1849, Mass.) 3 Cush. 366; Woman's Miss. Soc. v. Mead (1890) 131 111. 338, 23 
N. E. 603. Construing such statutes as putting realty and personalty on the 
same footing regarding testamentary disposition, some states hold that a general 
devise under such statutes passes after-acquired realty. Briggs v. Briggs (1886) 
69 Iowa, 617, 29 N. W. 632; Welborn v. Townsend (1889) 31 S. C. 408, 10 S. E. 
96. The statutes of a majority of the states provide that a general devise is 
presumed to pass after-acquired real estate unless a contrary intention mani- 
festly appears. Redwood v. Howison (1917) 129 Md. 577, 99 Atl. 863; Williams 
v. Brice (1902) 201 Pa. 595, 51 Atl. 376. Under such statutes the word "now" 
in a devise is said, generally, not to be one of limitation, but is read as of the 
time of death. Hodgkins v. Hodgkins (1908) 123 App. Div. no, 108 N. Y. Supp. 
173; Sussex Trust v. Polite (1919, Del.) 106 Atl. 54. The statutes of a few 
other states, like that of Arkansas involved in the principal case, merely give to 
one the power of making a devise of all of his real and personal property, without 
specifically referring to his intention as to after-acquired realty. Under these 
statutes, a general devise has been held to pass after-acquired real estate if the 
intention is sufficiently made out. Mueller v. Buenger (1904) J 84 Mo. 458, 83 
S. W. 458. But the presumption in favor of a general devise in the above 
instances is said not to arise when the testator expressly, or by clear implication, 
refers to the state of things existing at the time of making the will. Wright v. 
Masters, supra; Hines v. Mercer (1809) 125 N. C. 71, 34 S. E. 106. The 
decision in the principal case appears to rest upon an earlier decision, in which 
the common-law rule was expressly repudiated and it was held that a general 
devise passed all the real estate possessed by the testator at the time of his 
death. Patty v. Goolsby (1888) 51 Ark. 61, 9 S. W. 846. The application of 
that rule to the principal case seems to be difficult, however. A devise so 
specifically qualified as in the will here involved can scarcely be said to be 
general. 



